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l3 DE Reg. 1164 [DDDS Proposed Appeal Process Regulation]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services/Division of Developmental Disabilities Services (DDDS's) proposal to adopt a
regulation defining its appeal process published as 13 DE, Reg. l164 in the March 1,2010 issue of
the Register of Regulations. SCPD has the following observations.

First, SCPD applauds DDDS for publishing a proposed regulation in this context as juxtaposed to a
"policy". Although its enabling legislation [Title 29 7909,4] contemplates DDDS issuance of
regulations, it has only adopted a single regulation since its inception, i.e., its eligibility standards
which have been amended a few times. See 16 DE Admin Code 2100.

Second, DDDS should consider overlapping appeal processes apart from Medicaid. For example,
if DDDS proposes action covered by the long-term care bill of rights (Title l6 Del.C. $1121) (e.g.
changing a roommate in group home or Stockley), the client could initiate a "grievance" with
DHSS pursuant to Tit le l6 Del.C. $1121(28) and 1125. Moreover, if an applicant desired
institutional versus HCBS care (covered by $2.1 of the DDDS policy), and the decision were
PASARR-related, a DSS hearing is available to even non-Medicaid beneficiaries. See l6 DE
Admin Code Part 5000, Section 5304.1. Therefore, it would be prudent to include a non-
supplanting provision in the DDDS regulation. Consider the following amendment to $ I I .0:

I 1.0 A DDDS Appeal shall not be a pre-requisite for requesting a DSS Medicaid Fair
Hearing nor shall the availability of a DDDS appeal supplant or preclude access to appeal
and review processes otherwise available under law or Departmental policy.

Third, $3.0 could be interpreted as categorically requiring exhaustion of informal resolution
methods prior to appealing to DDDS. This could be problematic since it could result in dismissal
of an appeal based on perceived "insufficient efforts" to resolve the dispute informally. Moreover,
literally,, it would require a client dissatisfied with the outcome of a rights complaint to try to



negotiate a different disposition with Chris Long prior to appeal. It would be preferable to
"encourage" but not categorically "require" resolution efforts prior to filing for appellate review.

Fourth, in $3.0, the reference to "an appeal DDDS" makes no sense. Consider substituting "an
appeal under this regulation."

Fifth, in $9.0, the comma after the word "appealed" should be deleted.

Sixth, in $ 10.0, the comma after the word "disposition" should be deleted.

Seventh, in $4.0, consider adding the following amendment: "The implementation..., unless it has
already been implemented or by agreement of the appellant and DDDS." There may be situations
in which the parties agree to "roll back" action pending the processing of the appeal. It would be
preferable to authorize DDDS discretion in this context.

Eighth, under $5.0, the 90 day time period to request a Medicaid hearing is not tolled during the
pendency of the DDDS appeal. It would be preferable to reach an accord with DSS that would
allow tolling. See, €.8., attached January 27 ,2000 policy letter from Medicaid Director, Phil
Soule, authorizing tolling of 90 day Medicaid fair hearing request period during pendency of
internal MCO review. In addition, the timelines are generally too long. See. e.g.. V.F. of attached
policy which allows 90 days for the "Appeals Committee" to schedule a hearing). SCPD
recommends a much shorterperiod of time, i.e., no more than 30 days.

Ninth, in $2.4, it would be preferable to insert "limitation" after "reduction". Compare l8 DE
Admin Code Part 1403, $2.0, definition of "adverse determination" and l8 DE Admin Code Part
1 301 , $2.0, definition of "adverse determination".

Tenth, in $2.0, it would be preferable to include the following:"2.6. Decisions involving the
content or implementation of an ELP or Family Support Agreement".

E,leventh, in $2.0, it would be preferable to include a "catch-all" such as"2.7. Other adverse
DDDS action or refusal to act with significant impact on appellant."

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our observations on the proposed regulations.

cc: The Honorable Rita Landgraf, DHSS
Mr. Roy A. Lafontaine, Ph.D.
Ms. Judy Govatos, The Arc of Delaware
Ms. Esther Curtis, Brain Injury Association of Delaware
Mr. Tony Horstman, Chair, DDDS Advisory Council
Ms. Theda M. Ellis, Autism Delaware
Mr. Brian Hartman, Esq.
Governor's Advisory Council for Exceptional Citizens
Developmental Disabilities Council
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Th:s :s in :esponse lo )'cLtr ierer dareC January 10, :000 '*'here,vou requesrei :
poiici ,erdr ;lircqang te position oiDeiaware .\IerJiceii wrth regards :o lhe ierrgnarion
or ilttt3nrl :educirrn :f se:'"' ices ;o lfedicaid recipienrs. especially'home healih or horne
c3,rs se!-,' lcES.

Since fie inceprion of ;hE lledicrid lfanaged Crre P:ogram Ln 199b. ',!.e hao,.e
requi;sri ihar odor io li:r re=nination utdor reducrion of rnv serv-ices, unless ri:ere is an
tppro!'ed pian ;har;rils ror:. reCucrron in care or change of semcr. fhe I,fCO. or one of,
lts Agencies lj.:.. a lir:rne Fiealth Agenc;r) rnust condu* r fac; fo tbce r:eett''rg j,nC,or
asscssnnenr. pi-ei-er:biv ,rt ihe sile :he care ls given. with itre lIedicard recipienr or J
pilrcnl. Ail tbur liCo's :r cur Drosem,rt ihe stafi ivere 3ivxsg of chis requiie:::en[, .rnrj to
the resr oiml' krorviedge the renaining nvo MCO's. DeiarvareC:re rnC Firsi Siar,--. are
nor onli'l',!'atre :f ifus, rur tre following ciris process,

To 'iorrr seccnd issus. ilIedcaid has made it clecr co che )fCO's md ro recipienrs
using :be .r{ealth tseneEn }Ianager (}iB}0 Conrractor that the ciienrs shouiiJ go &roug}r
the IICO ,rapeC procsss before using ihe Stare :rppeel proc:ss. Tiris usuaili gets issues
resoived in e mclre etEcrent rn&nner, but the,v' can aptreal to fte Stage ac the same rime, or
an;r time dunng rhe prccess or *'en wair up until 90 da1's rfter ro fuaJ \r{CO tJecision to
appeal io the Stare. Tilere are issues fur borh sides ',rrrth thrs: the cliens ieel tjrar \tCO's
couid ix"g ,:ut Lhe process and theretbre nor provide crre rbr a iong rime and rhe ItCO's
teel ihe ciienrs ctn roperi, ask ro k*ep the benefir. srd keep llCO's proritii:tg cere for
months. ..hen lor:se md rever ravback te !fCO's.
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I hope this meers yournec. lf not jusr give-nre a catl. I will aiso copy th-ts ro Fnscilia

Ruebcck ar DfvIR as you requestd- I am also faxing copies to IIr. chaffin of

DelawareCare and Mr. Bates at First State'

P. Soule,5r.


